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Pinch Points in the Permitting Process

e U.S. Army Corps of Engineers Clean Water Act
Section 404 Permits for the Discharge of
Dredge and Fill Material

 West Virginia Department of Environmental
Protection Clean Water Act Section 402
Permits — National Pollutant Discharge
Elimination System permits



EPA’s April 1, 2010 Memo

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON. D.C. 20460
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MEMORANDUM

SUBJECT:  Detailed Guidance: Improving EPA Review of Appalachian Surface Coal Mining
Operations under the Clean Water Act, National Environmental Policy Act, and
the Environmental Justice Executive Order
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Shawn Garvin
Regional Administrator, EPA Region 3

A. Stanley Meiburg
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Bharat Mathur
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L Purpose

The purpose of this detailed memorandum is to provide further clarification of EPA’s roles and
expectations, in coordinating with our federal and state partners, 1o assure more consistent,
effective, and timely compliance of Appalachian surface coal mining operations with the
provisions of the Clean Water Act (CWA), National Environmental Policy Act (NEPA), and the
Environmental Justice Executive Order (E.O. 12898)." This memorandum reflects reviews of
past practices and emerging science to improve and strengthen permit decision-making in order

' This memorandum is effective immediately. Concurrent with its release, however, EPA is seeking public comment
on this interim final document. We fully understand the importance of this memorandum to our federal and state
partners, the coal industry, and the public, and we recognize the value in receiving their input based on experience
with its implementation. The public comment period will conclude on December 1, 2010, No later than April 1,
2011, EPA will issue final guidance after consideration of public comments and the results of the Science Advisory
Board (SAB) review, and consistent with our experience in implementation of this memorandum. EPA may revise
the guidance sooner, as appropriate, consistent with the SAB review, EPA is publ 8 a notice in the Federal
Register that provides additional details on the public comment process.

? In addition to this memorandum, EPA is working with other federal agency partners to develop and implement an
interagency environmental justice str: tegy to more fully evaluate environmental justice considerations in review of
Appalachian surface coal mining activities. This strategy will provide more detailed information and specific
actions to avoid and mitigate adverse impacts to low-income and minority populations.
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EPA’s April 1, 2010 Memo

On April 1, 2010, EPA issued a Guidance
Memo (“Memo”) that addresses issues within
both the Section 404 and the Section 402 or
NPDES program. In both cases, although
other issues were also addressed, the Memo
primarily focuses on compliance with
narrative  water quality criteria (i.e.
conductivity issues).
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U.S. Army Corps of Engineers Clean Water Act Section
404 Permits for the Discharge of Dredge and Fill Material

e Scope of EPA authority

— EPA may comment on pending applications. The applicant
and the Corps may then address those comments. Once
the comments are addressed to the Corps satisfaction, the
permit can be issued.

— EPA can then exercise their Section 404 (c) veto power to
veto the permit.
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U.S. Army Corps of Engineers Clean Water Act Section
404 Permits for the Discharge of Dredge and Fill Material

Future IPs may be difficult to obtain for large surface mines. EPAs
oversight is likely to make the process cumbersome and costs associated
with special material handling and other valley fill construction techniques
will likely increase.

On June 11, 2009, the EPA, CORPS, and the DOI released a Memorandum
of Understanding: Implementing the Interagency Action Plan on
Appalachian Surface Coal Mining.

EPA to review surface mining permit applications from a list of one
hundred eight (108).

According to the Huntington District of the Corps, a clock started for the
review of those permits by the EPA the last week of July.

The EPA was given forty-five (45) days to request information on the one
hundred eight (108) permits.

Seventy-nine permits from the list of one hundred eight (108) permits
were selected for enhanced coordination.

Currently, it is a requirement that all Corps Section 404 IPs go through a
pre-submittal meeting with the WVDEP, EPA, Corps, and other agencies.
The process is similar to the Enhanced Coordination Process implemented
oy EPA for the seventy-nine permits discussed above.
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U.S. Army Corps of Engineers Clean Water Act Section
404 Permits for the Discharge of Dredge and Fill Material

* Only mining permits that propose the discharge of
dredge or fill material into the waters of the U.S. are
required to apply for Section 404 permits.

— Channels must have an ordinary highwater mark to be
considered waters of the U.S.

— If there is an ordinary highwater mark but the channels exhibit
no obvious surface connection to a jurisdictional water then the
channel is considered isolated and therefore non-jurisdictional
and not waters of the U.S. (Corps concurrence needed)

— If there is an ordinary highwater mark but the channels exhibit
no significant nexus to Traditional Navigible Waters then the
channel is considered non-jurisdictional and not waters of the
U.S. (Corps concurrence needed)



est Virginia Department of Environmental Protectic
an Water Act Section 402 Permits — National Pollut
Discharge Elimination System permits
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West Virginia Department of Environmental Protection

Clean Water Act Section 402 Permits — National Pollutant
Discharge Elimination System permits

Scope of EPA authority

 EPA has exercised its authority to review draft permits issued
by WVDEP, therefore, currently, any issuance, reissuance, or
modification of a draft NPDES permit in the state of West
Virginia is being sent to EPA for their review and comment,
prior to final approval.



EPA review of WVNPDES Permits DRAFT

EPA receives Draft NPDES permit from WVDEP. EPA has 30 days to provide general comments.

v

v

No comments from EPA

w/in 30 days Application

deemed complete with
respect to EPA.

EPA has general objections and
requests additional time, not to
exceed 90 days from EPA’s receipt
of draft permit to provide specific

If the information provided to EPA is inadequate, and the
request for information is made within thirty days of
receipt of Division of Water Resources submittal, this will
constitute an interim objection and, if EPA’s request for

comments information on the specific inadequacies of the draft
permit is submitted with the request for the complete
record, the full time period of ninety days will be allowed.
A\ 4
Within ninety days of receipt by the DEP of an objection by EPA v
the state or interstate agency may request a public hearing. No public hearing is held and
the State does not resubmit
X a permit revised to eliminate
A public hearing shall be conducted by EPA within sixty days of request. the objection within ninety
days.

v

v

1 v

EPA shall withdraw the
objection and notify the
State of the decision.

EPA shall modify the

State of the decision.

EPA shall reaffirm
objection and notify the objection, and notify the
State of the decision. The EPA may issue the

A 4

J permit. EPA then

y

Application deemed
complete with respect to
EPA

The State does not resubmit a permit revised to
eliminate the objection or revised objection within
thirty days of receipt of the notification.

maintains jurisdiction.

\ 4
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West Virginia Department of Environmental Protection

Clean Water Act Section 402 Permits — National Pollutant
Discharge Elimination System permits

In response to EPA’s Memo, on August 12, 2010, WVDEP
released a state Guidance document that is intended to
facilitate compliance with applicable statutory and regulatory
requirements and to provide reasonable means of
effectuating the intent of the narrative criteria, as well as to
enforce the mandate of the Clean Water Act (“CWA”) that
every permit contain effluent limitations that reflect the
practicable pollution reduction a state can achieve. Said
Guidance was revised on August 18, 2010.



est Virginia Department of Environmental Protectic
an Water Act Section 402 Permits — National Pollut
Discharge Elimination System permits

RELEASE DATE: AUGLST 12,2010
REVISED: AUGUST 18, 2010

west virginia deportment of environmental protection

Permitting Guidance for Surface Coal Mining Operations to Protect
West Virginia’s Narrative Water Quality Standards,
47CS.R.2§§3.2.eand 3.2.i

INTRODUCTION

The purpose of this Permitting Guidance (“Guidance”) is to assist West Virginia Department of
Environmental Protection ("DEP") permit writers in developing site-specific National Pollutant
Discharge Elimination System (“NPDES") permit conditions for surface coal mining operations
using a holistic watershed management approach through the use of biological and chemical
monitoring, whole effluent toxicity (“WET") testing, and the development of Aquatic Ecosystem
Protection Plans ("AEPP") and, where necessary. Adaptive Management Plans (“"AMP") to
protect the State's narrative water quality standards. These standards are found in West
Virginia's Code of State Rules, which states, in pertinent part, “No significant adverse impact to
the chemical, physical, hydrologic, or biological components of aquatic ecosystems shall be
allowed.”" These new procedures shall take effect immedialely.z

This Guidance does not apply to outlets that are primarily precipitation induced, or for which the
activities associated with those outlets have been substantially completed,*

REASONABLE POTENTIAL ANALYSIS

In deciding which permit conditions to include in a permit, the first thing a permit writer must do
is perform a reasonable potential analysis and document the same in the Statement of Basis for
the permit. If the applicant cannot demonstrate. by means of its chemical and biological
monitoring and the control measures outlined in its AEPP. that it does not have reasonable
potential ("RP") to cause or contribute to an excursion above the narrative criteria, the permit
writer should treat new or expanded discharges as if they have RP and include WET limits in the
permit, in accordance with 40 C. § 122.44(d)(1)(v).

At permit reissuance. DEP will use all valid and representative data to determine. on a case-by-
case basis, whether an existing discharge causes, has the reasonable potential to cause, or
contributes to an excursion from the narrative water quality criteria. Where DEP concludes that
an existing outlet has RP, the permit will include WET limits. In cases where insufficient data is
available to make a determination of RP upon permit uance, the permit writer will place
WET monitoring requirements and triggers in the permit in order to determine RP (or lack of

' 47CSR.2§

* In light of the changing nature of the policy concerns addressed herein, this document i intended 10 be dynamic
and will likely be modified in the future as technology and best management practices develop and improve.

* The term “substantially complete” shall mean that the operation is past the point when measures that could be
undertaken under either an AEPP or an AMP could be effective in reducing the operation’s impact on the aguatic
ecosystem.
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West Virginia Department of Environmental Protection

Clean Water Act Section 402 Permits — National Pollutant

Discharge Elimination System permits

This Guidance added WVDEP the following requirements for non-precipitation

induced outlets:

Biological Assessment Sites (“BAS”) — separate from 401/404 benthic surveys.
Benthics can only be collected by protocol from April 15t to October 15, These
sites are set in the first perennial riffle stream segment below the project by the
WVDEP. Dry weather can be a limiting factor in the ability to meet protocol and
collect samples in a timely manner.

Whole Effluent Toxicity Testing (“WET”) — WET limits will be placed on outlets that
are not primarily precipitation induced and where activities associated with said
outlet are not substantially complete. Testing is to be done quarterly and two
consecutive non-compliances will trigger the development and implementation of
an Adaptive Management Plan identifying actions the permittee will take to
achieve compliance with WET discharge limitations. However, if the acceptable
data at the BAS shows that the aquatic ecosystem remains healthy, the WET
discharge limitations will be re-evaluated.

Aquatic Ecosystem Protection Plan (“AEPP”) - The AEPP describes measures to be
taken by the permittee to protect the downstream aguatic ecosystem.
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West Virginia Department of Environmental Protection

Clean Water Act Section 402 Permits — National Pollutant
Discharge Elimination System permits

At this time it appears that EPA is providing interim comments (requests for
additional information) on most draft NPDES permits sent to them by
WVDEP for review.

EPA does not appear to differentiate between precipitation induced
outlets or non-precipitation induced outlets. The EPA requests for
additional information may include, and may not be limited to, the

following for both precipitation induced outlets and non-precipitation
induced outlets:

— Information should include a reasonable analysis or antidegradation analysis to
determine whether total dissolved solids, specific conductivity and/or total sulfates
have a reasonable potential to cause or contribute to an excursion from the state
narrative water quality criteria.

— Information should include baseline and annual WVSCI scoring for instream
monitoring locations.

— Information should include documentation apparently relied upon by WVDEP in

determining whether to include water quality based effluent limitations for
selenium.
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EPA and Post-Mine Land Use
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EPA and Post-Mine Land Use

Senate Bill No. 1011 proposes changes to the coal mining
regulatory program that would encourage economically
beneficial post-mine land uses.

Some of EPA comments on Senate Bill No. 1011

— Revisions proposed by Senate Bill No. 1011 have the
potential to significantly affect water quality.

— Implementation of Senate Bill No. 1011 may be at odds
with current science that suggests a need for revised mine
design to increase post-mining slopes.

— Senate Bill No. 1011 emphasizes post-mining land uses
based on economic considerations of the locality that do
not encourage considerations of re-forestation or return to
natural conditions.



